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Sellers, Conner and Guneo R

1625 K Street, WV, 091838
vashington, D.C. 20006

Attention: Gilbert A, Cuneo, Esq.
Co St&nley Deesg Esqo

tlemen:

By letter dated August 20, 1973, and prior correspcndence,
you have protested on behalf of ITT Gilfillan (ITT) against the
proposed avard of & contract to Hugnes Aircraf:i Company (Hughes)
under Regquest for wuotations (RFy) DAABD7-72-0Q-0220, issued on
february 15, 1972, by the United States Army Llectronics Command
{L324), Fort Monmouth, kew Jersey.
-ﬁ‘ [ 4
The proposed procurement calls for five each Mobile MHortar

cating Raaar (HMLR) Al/TPQ-30, Ingineering development lodels,
end ancillary items, on & cost-plus-incentive-fee {(CPIF) basis.
bn tlerch 3¢, 1972, four offerors resporded to the RFQ (ITT, Hughes,
»du10 CLorporaticn of acerica (Réa) and General wlectric Coapany (GE)),
sroposals were evaluated and, based upon a repor:i dated april 28,
+372, it was determined that all propossis, inciuding that of ITZ,
vere within the "zone of consideration’ and eligiblie for negotiations.
-n gy 1972, negotiations were neid with all cirerors. On Hay 26,
+"72, the closing date for negotiations and subaission of best and
~inal offers, &ll offerors submitied revised proposals., Technical
I COBL evaiuaiions ol the reviseu proposals were conaucied and on
wune 21, 1572, the contrecting officer determined that the award
»+0kld be wade to Hughes. -

Un June 22, LCOM was notified by RCA of that firam's protest
f~<.0sl the proposed award. As a result of that protest, and those
swdartied by GZ and ITT, LC3 has withheld tne proposed award uncil
~#< issues raised by all the protescers are resolved.

in Aupust 1972 the Army provided you and the other protesters
*+\h copies of its administrative report but without cerrain attache-
“ob waich were restricted frow diLclosure cucside the Lovernment,
Tt 0L tne protesters objectes ©o e omiEsicn of Lhe attachments
T *» &5 & resulc, certain additionzl portions of the report ware
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erovided. You and RCA requested ECOM to release-additional portions

of 1=e reporc filed with this Office. These recuescs were denied by
the Comnanding General of ECO{. 1n late September 1972 both you and
fCA appealed ECOM's failure to release the disputed documents to the
pffice of the Secretery of the Army under the Freedom of Information
act (5 U.5.C. 552)&/’Subseauent1y, on January 9 and 10, 1973, separate
ndebriefing® conferences were held at ECOM for each of the four of-
ferors. However, no further documents were released. By letters
dated February 5, 1973, the General Counsel of the Army on behalf of
the Secretary denied both your appeal and that of RCA,

On March 2, 1973, you filed a8 complaint in the United States y
pistrict Court for the District of Coluabis (ITT Gilfillan, Imnc, &//
v. hobert F. Troehlke, Civil Action Ho. 416-73) reguesting an
injunction against tne Secretary of the Army from withholding the
requested documents., HNeanwhile, by letter dated March 2, 1973, you
urged that we should withhold further action in the matter since

you had not been given tie opportunity to review the administrative
report in its entirety. Considering that all parties were furnished
with & substantial portion of the administrative report, we requested
that the parties file their responses to the report. All parties
couplied with this request. -

On June 28, 1973, however, the court ordered the Army to disclose
some of the documents to ITT while exempting others from disclosure,
On August 1, 1973, you and rhe army stipulated that the Army would
release the documents, that neither party would appeal the order of
the district court and ctnat you would file vour comments on the
cocuments on or before august 14, 1973. Accordingly, we have delayed
our decision to permit you to comment on the relessed documents,
These comments have been received and considered by this Office.

You assert that the proposed award to Hughes is improper for a
nuiber of reasons, You contand that tne Government's cost estimates
end ics man-wmonth escimate derived therefrom are faulty; that ECCH
relied on these estimates in its evalusction and failed to ~dequately
&s3ess tne cost realism of ITT's proposal} that ECGM erbitrerily
fezused to assign due weight to ITT's extensive prior experience snd
investment in aevelopment o the AN/TP(-28 ragar systen; and that ECOM

gfd nade critical deviations from the award eriteria set forth in the
‘:'Q. .

The pertinent portions of the evaluation critefia contained in
#ection D of the RFY are set forth below:
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Any award to be made will be based on the best
over-all proposal with appropriate consideration

given to Technical Proposal, FPast Performsnce/

Management, and Cost Consideration in that order

of importance.

i
Of the three factors set forth above, Technical
Proposal, by far, is the most important factor and
bears greater weight than the other two factors
combined.

Of the last two factors, Past Performance/Management
bears the greater weight.

To receive consideration for award, a ratinz of no

less than Yacceptable' musc be achieved in each of

the tinree factors.

wD,2 FACTORS AND SUB-FACTORS TO BE EVALUATED, IN RIELATIVE

ORIJLR OF DMEORTANCE

e

b,

C.

Technical Proposal for Development Phase

(1) Engineering Approach
{2) Engineering Man-hours

® * * %* *

Past Performance/ianagement

% % w * ®

Cost Consideration

(1) Cost Proposal
{2) Cost Reslism

(3) Use of Government Property
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»D.3 EVALUATION APPROACH -

* ¥* * * *

&.(2) Engincerinz Men-hours -« Sufficiency and
reasonabieness of offeror's estimate of engi-
neering man~-hours required to accomplish his
specific technical approach.

* * * ¥ ¥*

c.(2) Cost Realism: As a part of proposal
evaluation and in order to minimize potentisl

or built-in cost growth, the Government intends

to evaluate the realism of quoter's proposed

costs in terms of the quoter's proposed approach.
Proposals may be penalized to the dezree that the
proposed costs sre unrealistically low. To assist
the Government in evaluating this area, quoters
are required to furnish the following information -
a brief but comprehensive statement concerning the
estimaring procegsures utiliged in preparing this
offar to specifically include a description of the
organizati.n for estimating."

A8 stated, the record indicates that as & result of the initial
evaluation all cfferors were determined to be within the competitive
renge. slthough engineering man-hours and the cost proposals had
asen evalusted at thalt time they were not considered in determining
tue competitive range. 1In this regard, the evaluation report of
&pril 23, 1672, staces:

“b. Ingineering llenpower is an important consideration,
tlowever, because of the wide spread and the low value
of three of them in manpower estimates, we are not
factoring them into the evaluations at this time, * % %0

in the evalustion, proposals were numerically scored only under the
tublactor of engineering approach. 4According to the R, this sube
tactor, waich is aseigned paramount weignt under the evaluation cri-
~<lia, weasures an ofireror's unaerstanding of the problea .anu, awong
CRACE tnings, the feasibility of the orferor's proposed design. As a
c@ult of the initial scorin~ under this subfacrter it uvns eoncluded
Tisb LTON Zn eRNINeErXinT ¢esitn BLANADOLNI &il IOUr pronosals were
*-+&ptiple.  slthougzh I70%s proposal received cthe nirshest score undew
;“;s ;ub:actor, tiie evaluaters noced tnac if thne manpower escimstes
J-#% lotoeored into the scorinp tne order or prerereace would change
*vsiliing in dughes being assigned the higbest score,

918
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Discussions were held with all four cfferors from May 3 through
May 15, 1972, The record indicates that all offerors, except Hughes,
were informed that ECOH considered the costs and levels of effort
proposed to be too low overall. althoush Hughes was informed that its
price was considered "low in certain greas and high in others.," The
record also reveals that all offerors were requested to submit revised
rechnical proposals incorporating responses to technical questions
reised during the discussions. They were also recuested to resubait
cset proposals incorporeting changes generated by the supplemental
technical proposals and the comments of the Defense Contract sudit
fcency (DCA4), which had audited the cfferors’ cost proposals. In
aadition, cfferors were instructed to consider an ECOH suggested
incentive plan and alsc to submit a fixed-price-incentive (FP1)
proposal.

When ECOM evalusated the revised cost and technical propeosals,
including all of the subfactors under the technical criterion, it
wvas found that notwithstanding the warnings conveyed to the offerors
during negotiation, they &ll failed to significantly raise their
proposed levels of effort. Since only Hughes' proposed level of
eifort and cost estimates were considered reascnably in line with
the Governaeent estimates and since it received the highest score
under the subfactor of encineering epproach, ECGi concluded that
liughes was the only acceptable offeror and should receive the award.

initially, you contend that EQOM's level of effort aad cost
estimates azainst which the 1TT propesal was evaluated were not
accurate. in support of chis contenction you cite the fact that
botn of these estimates were derived primarily from cost experience
nnder the prior AN/TP(-23 radar concract. You object to ECON's use
I this cost experience because wyou assert that such dollar figures
wased on @ pricr contract include all of the extras, channes and
increases in scope direcied by the Sovernmeac subseousnc to ths
tssusnce of the initial specification waile tne instant specifieation
tedresents only basic rcouiremencts, You conclude that the cos:
{izures used as a basis for these esiimates were inflated by costs
fot applicable to the basic design work Trequired by the subject
t3licitation. You suggest that in order for suzh estimates to be
Teasonable they must be prepared "rfrom the ground upt by reviewing
-i¢ requirements of the specification and the tecnnisal approazh of

ach offeror.

‘n gddition, you arpgue that ECOMH's cost estimate is arbitrary
because it was not developed in accoreance wi:in a document entitled

- GR :.scrn"lng netpcss £y ulCC:‘-’O":lC.TLL’ Soanncd wesnoa Locator

--3arg prepared by the Gancrai Kesearch worzoration ior =CUL in
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June 1963, It is your position that since this guide was used by
2004 in the calculation of its mission equipment costs for this
procurexent it was inconsistent for the agency to feil to use the
éntde in developing the related overall coat estimate, 1In this
connection, you have prepared a cost estimate based on the method
cantained in a similar document dated April 1968, entitled MCost
istimating Methods for Ground Combat Surveillance Radars." You
eontend that this estimate is much lower than that developed by
zootl. You state that although the estimste you have prepared was
pased on the 1968 document substantially the same result would be
echieved had the 1969 document (which you have been unable to obtain)
been used.

The record indicates that on November 1, 1971, prior to the
issuance of the subject sclicitation, . ECOM prepered an independent
government Cost Estimate ( IGCE) for five engineering developument
sets, This cost estimate was based primarily on actual costs in-
curred in fully completing one radar set and partially completing
two others under the prior AN/TP(-28 contract. These actual costs
were adjusted for design and cquantity changes between the AR/T20-28
sad the subject AN/TP(-36 procurement, as well as for inflation
factors,

During the pericd between the development of the IGCE and the
{zgsuance of the RI{G, resesrch and development efforts were in
progress which resulted in a reduction of the required design effort,
¥ileh information was included in the RFy. Accordingly, & revised IGCE
was prepared. 7Tnis estimate was then individualized for each proposal
ty maltipiying the Government estimate for the 5 sets by a "scaler®
tactor related to the catculated mission eguipment costs of both the
wvernment and each offeror. Tucs Government estimate of 2300 man-
=unins of effort .during the evaluation LCOM converted the offerors?
tiilaates vaich were expressed as man-hours to mene-montchs) for item
“.0l 5 raaar sets) was derived from the original IGCZ developed in
wovember 1971, i

Although you contend that another method of developing these
eilinates should have been utilized by ECOM, we find no basis for
*.hcluding that another metnced would have been more svpropriate than
*Hat used. We connot conclude that the methods illustrated in the
*1°n or 1969 puide are more accurate than that used by LCCH. In
#a-ters such as this, the saministrative judgment as to which method
*iiid be used is entitled to great weight. in our view that judgment

L3l be overruled by this Uilice, so tonz as it is reascnable., ile

Rxt find that B0 s methodology in developing its cstimates in this
“=v¢ was unreasonabie,
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In further reference to the estimate you point to the
c~vernaen ' s change from a £izure of 2390 man-months to one of
2200 man-months, cited by ECOM perscannel during the January 9,
1973, debriefing as evidence of the initisl estimate's inaccuracy.
You also contend that the 2200 figure was not used in the evaluations,

In a memorandun dated April 26, 1973, ECOM personnel offered the
following explanation of the 2200 manemonth figure:

nThere was never any formal calculation nor is there

& documented record of the 2200 mane-month figure used

in the debriefinpg. 1t amocunted essentially to a re-
vision of the original Government estimate of man-hours
recuired for ltem 1, based on a reduction in the design
effort needed ¥ * % and was also intended to reflect
varfiations in the offerors' approaches and subcontracting
plans. * %

In a prior memorandum, dated October 19, 1972, the effect of the
reduction in design effort on ECOM!s level of effort ectimate was
characterized as follows:

“ec, In our D/F to you dated 13 June 72, subject:
'Government Cost Estimates of G, lHughes, 1ITT-Gil-

fillan, and RCA Proposals, AU/TPG-36, Solicitation No.
DAARD7-72-220,! in response to your recuest for additional
information, we presented government cost estimates for
each of the four bidders. This I/F included an undated

end revised independent governmant cost. estimate which

took into sccount the effect of certain technical informae
tion furnished as part of the RFQ. e did not reduce these
cost estimates inte man-power estimates,h

The records of the evaluation reveal that the 2500 fisure was
¥sed tarouguacui, and that tihe 2200 fioure was established after
s»sieCtion oI supnes to correspond with tne reductien in the Govern-
tent cost estimate resulting from tne requced degign effort. WHe do
tut believe that this recuires the conclusion that the evaluations
Were invalid, since the 2500 figure was uniformivy applied in the
Lvvailuation of sll proposals and since tie disparity between ITTs
vioposed level of effort and the Government's estimace is considerable
&ven 1f the 2200 figure is substituted.

. You also contend that ECOM's evaluation of the man-hours proposed
fa

7 ITT was errcneoue in that DOGH failed to consider properly ITT's
#Ilor experience eng investment. 1n this connection, you have provided
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ve with infeormation which you believe shows thar ITT recognized in
irs proposal that approximately 1702 manemonths of cifort was
required in the case of a contractor without any prior investment
or TP(-28 experience, .

Specifically, you argue that over and above the 742 man-month
figure proposed in ITT's final offer, ITT's prior investment of
550 man=-months arnd 1its reusgble TP(-28 experience wvalued by ITT at
268 man-months are applicable to this procurement, In addition you
contend that ITT's prior design effort would reduce costs by the
ecuivalent of 145 man-months. You contend that ITT's experience under
the TP(-28 program and ITT's independently financed research and
development program tailored to the TP(-36 project (both are reduced
to man-month figures in your argument) place 1IT in a unique position
swong the offerors to succesgfully perform this contract. You also
insist that these advantases could not be transferred to the other
offerors through the tecihnical data which ECOH supplied &all offerors
with the solicitation. i

As an example of the alleged inconsistency of ECOM's action in
this regard vou cite its downward adjustment of the IGCE because of
certain data developed by Technology Service Corporation (TSC), while
coapletely ignoring certain of ITT!'s ineplace hardware., You also cite
ECOM's evaiuation report dated June 5, 1972. You argue that this
document evidences the fact that LIG:d took a negative view of the
drop in the net manpower charpgeable to the Government in the revised
ITT proposal but failed to give ITT any credit for design work already
sccomplished. 1In this conneccicn, you cite ECQII's failure to sccepc
en invitation froa ITT to visit its facility and view ITT's already
existing subsystems. You contend that by virtue of these already
completed components only ITT is in a position to meet the 23-month
delivery schedule requiraed by the RFQ.

In summary, it is the thrust of your argument that since the
function of the subfactor of eagineering man-hours is to ascertain
mrether an offeror has the capsbility and uncerstending to perfora
the task it was arbitrary for €G3 to merely compare ITT's proposed
man-montins to the Government''s estimate and cowpletely ipnore the
effect of ITT's prior experience and investment clearly set forth in
its proposal.

The record indicates that the ECOM evaluators-were aware of 1TT's
tlaim concerning the affects of its prior e¥perience and in-house
Linanced projects on its men-hour estimate. ke note that the June 5
Gvaluation cocument which you cite scknowledges the fact that ITT based
18 estimaic on design work alleged to have been accomplished in-house.
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Fur...er, &a EQUH cost analysis of tuz ITY revige:z prewrpal dated

June 14, 1972 (this document was not ordered released by the court),
jndfcates that ITT's claimed prior investment and experience were
considered. It appears, however, that ECOH was not persuaded that
these factors justified raising ITT's proposed estimate, We have no
reason to believe ECCM's evaluation was arbitrary merely because ECOM
did not visit ITD's facilities, in view of the fagct that 1TITts pro-~
posed estimate was evaluated by ECOM on the basig of the information
supplied by ITIT in its proposal and during the course of negotiatiocns.

In regard to your contention concerning the impossibility of
transferring ITT's experience under the TP(-28 program to the other
offerors, ECOM insists that slthough some of this information may
indeed be, applicsble to the TPQ-36 program, all essential information
ef this type was furnished prospective offerors concurrently with the
issuance of the RFy., W#We have no basis upon which to disagree with
ECOM's position in this regard, nor can we conclude that ECCH's
decision to reduce its IGC:S because of the informarion contained in
the TSC report was erroneous or inconsistent with its evaluation of
the ITT proposal.

In connection with the 23-month delivery schedule requirement,
EC0M considers the requirement to be realistic in view of the amount
of research and deveiopment and design in{crmaticn supplied to the
offerors. You have not furnished & sufficient besis for our Office
to aispute this position,

In addition to the mbove-cited arguments, you have provided us
with several exemples of what you assert are errors in ECOi's evalua-
tion of ITT's man-menth estimate, We do not believe it is necessary
to discuss thea individually since viewved in the lich:t most favorable
to ITT they do not result in an incresse in 1TI'g level of effort
uaich would appear to be signifieant erough to have influenced the
avird selection,

Your next contention is that ECOM's evaluation of cost realism
was erronecus becausc it failed to point score thig subfgctor as
¥you believe was implicit in the RFQ and as ECOM perconnel assured
ITT representatives would be done. 43 a result of this omission,
you insist that IIT was prejudiced because under tae evaluation
wethod set forth in the K7y cost reaiism was indicated as being of
ainor iumportance, whereas ICOM by using its “subjective method!
Latormined that ITI's proposal was unacceptabie.
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ye heve held that the assignment of point scores or ratings to
p,oposals is not required by statute or sound procurement practicae.
yumorical ratings are simply an attempt to quantify t is essen-
rially a subjective judgment. See 52 Comp. Gen. 198Y(1972). We do
not interpret the RFQ as implicitly providing that point scores would
te used and ECOM denies that 1TT was advised that point scores would
be used.

You assert, however, that in discqualifying ITT's proposal under
rha cost realism and engineering man-hour subfactors ECOM is guilty
of interrelated errors. You urge that ECOM has violated the general
requirement that evaluation criteria must be sufficiently clear to
serait the preperation of a competitive offer and that these criteria
be followed. 1In this repard, you note that thie RFQ provided that an
offeror musSt receive & rating -of no less than acceptable in each of
the three factors, while 11T was disqualified because its proposal
was deemed unacceptable under only two subfactors.

Since the engineering man~hours and cost realism subfactors were
ranked second in importance under their respective factors in the RFQ
1t is clear that thnese subfactors were extremely important items to
ve considered in the award selection. In this regard the RFQ explained

© that “proposals may be pensalized to the degree proposed costs are

uarealistically low.t* 1In our opinion, therefore, an offeror should
nave known from the criteria set forth 4in the RFQ that if it proposed
unrealistically low manpower or cost estimgces this would have &
gcrious impact on its rating under thz technical and cost proposal
tactors., .

You also protest against the manner in which the variocus subfactors
viier than engineering approach, engineering man~hours and cost realism
“Te evaluated. You assert that these factors woere evagluated in g
s2perricial manner and that much of the recora supporting the proposed
«#ifU was created after the fact. Wa have carefully reviewed the
twuord bofore us in the context of these allegations but we do not
ttiieve they provide a basis upon which we may quescion the proposed
#ard gelection. For exaapie, y.u have argued that ECOH failed to
asbapn & relative tecnnical rating as reouired by the Rfy to the tech-
Liwul subiactor entitled, “iiissicn nouipment Cost.' You contend that
‘atlaer tnan assign a relative rating to the subfactor, zlOU merely
“-vlied such a rating to the entire technical factor. However, para=~
E&DR 2 of the “betcrmination for Award Selectior® dated June 21, 1972,
“wws that e relative ranking was established by ECOM for the subfactor
vt “itission Equipment Cost."

-10-
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You have also contended that ECOM deviated from the evzluation
.-iterie by fts failure to evaluate proposed management plans and
controls unaer the factor of Wiast Feriormance/filanagement.” You
pote that the "Determination for Final Award Selection® of June 21
~sveals that a rather extensive evaluation of past performance was
senducted while no mention whatever is made of msnagement plans for -
she proposed contract.

1t secems to us that the evaluated areas of “Management Controls"
and PHanagement Rating" considered in the June 21 document refer to
nasc performance only. However, the rating received under this factor
did not affect ITI's relative ranking because ITT had been rated
sasatisfactory under the cost and technical factors,

You next urge that the contracting officer's two methods of
evoluating cost vealism {contained in Tab L. of the adainistrative
report) ware erroneocus. One of the methods used was based on the
average proposed price of the offerors. You contend that this method
is invalid because it compares each offeror's price against the
average price without reference to the offeror's technical approach.
ve agree that this method does not establish the cost realisa of a
proposal in terms of the offerorts particular approach. However, as
ingicacedi, tie contracting officer slso determined cost reasonable-
ress on the basis of a range of plus or minus one~third of the IGCE
i{or each proposal.

You glso attack this method as arbitrary and unreasonable. 1t
is your position that any estimate which is acknowledged by the
wovernment to be 80 inaccurate that it permits a range of one-third
can have no validity in determining the reasonableness of proposed
co3t estimsces. You assert thst reliance by the Government on such
an lmprecise estimate is incompeiible with the use of a cost~reim-
bursable type contract., In support of this position vou cite 47
Loaps Gen, 3356y 1957), where we held that it is incongistent for an
622nCy Lo use costereimbursewment contracting on the one hand, wiiile
0 e ocher nand aoaincarning that estinsted costs are capable of
being aerermined to such & uepree of certainty that any offered
vhluimated costs otner than those staced by the Government are un-
realistic,

In determining the one-third range the record indicates that the
soniracetang officer reiied on the following rationale:

"The procurement is for ED /engineering development/
waich by its nature conta:ns uncercainties. These

bv Government or industry likewise uncerizin., Indusctry
LAy be gble to efifect some internal traae oiffs and
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efficiencies which will bear on total cost end create
furcher divergence from any estimate made prior to
perforrmance. To compensate for this reality and .
cuantify my confidence level in the Government
estimates, 1 have determined that, for an effort of
this magnitude, it is reasonable to expect actuel
costs to be within about one third of the Government
estimate, wihich I believe represents a very liberal
estimate. Viewing these lim.ts there is only one
cfferor reasonably close to this tolerance.?

Although the cost analysis report on the ITT proposal expresses the
view that costs *may be unrealistic® the final determination was left
to the contracting officer. in sddition, it should be noted that a
member of the cost evaluation group objected to the method being used
to determine cost realism. 1t was his opinion that the assessxent

of this factor required a cost analysis of the offeror's proposal as
well as a comparison with the IGCL., in any event, it was his con-
clusion that although both the ITT and ilughes' proposals were
mgrginally acceptable compared to the IGCL, the Hughes' proposal *is
deemed more realistic than that of 1TT Gilfililan and affords the
Government greater protection in the fulfiliment of successful con-
tract completion within the dollars proposed.’ UHe have no sound basis
tu disagree with the conctracting cfficerts judgment in this area.

We do not agree thar the language you cite f£rom 47 Comp. Gen. 336,
supra, is directly applicavle to the case at nand. i1n that casa we
criticized the agency for its failure to reopen negotiaticns after
agency personnel determined that all offerors had proposed cost estie
mates for a cost-type contract which were considsred to be unreasonably
low. 45 a result of this determinacion the apency based its award
sglection solely on tne proposed fee ricor eand hoaiih penelit cosis,
it wes our opinion that this methed of seiecticn constituted a change
in tne statea evaluation approaca that would nave resuited in a contract
ctner tnan that contewnlates by the solicitatien. we emphasized in
that case that tne award wes improper becaunse none of the offcrors was
given the copportunity to justify tiae reasonableness of its cost estimates.

in the case at hand, ITT was informed of LTGII's doubts regarding
its overall cost estimate and was given an opportunity Lo estabiish
the reasonableness of ics cost estimate, Waile it is true that in
tac cited cass we guestioned the reasonableness of the contracting
vilicer's placing unaue reiiance on tpe Lovernment's cost estimate,
+L is clear that our criticism was aimzd at the danger of auch
Teliance in the absence of cdequate coct negotiations.

- 12 =
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in rerard to the nerotiaticns held in this caee, wiile you
edmxo Lhat ECOM personnel stated that they found 11T*s overall
price to be low, you contend that such statements were made in a
neasualt manner. Furthermore, it is your position that the state-
ments of ECOM personnel during the negotiations in conjunction with
certain provisions of the RFy gave the impression of an overwheiming
desire on ECOM's part for a low-cost program. In this regard, you
contend that the mewmorandum of negotiations contained in the admin-
istrative report is not a true record of the proleedings, and you
cite several statements alleged to have been made by LCU!{ personnel
purportedly illustrating their *casual® attitude toward the lowness
of iTIts cost estimate. .

The memorandum of negotiations contained in the record before
us is silent reparding the statements you allege were made by ECOM
personnel. Concerning tine provisions in the RYy in regard to cost
savings, it is evident that these statements must be read in the
context of the cost realism subfactor. We do not believe it is
reasonable to conclude that an offeror could submit an unreasonably
low proposal because the RFy warned against "pgold plating.®

More specifically, vou argue that ITT lowered its cost estimate
largely in response to instructions contained in the DCAA report on
the ITT initisl cost proposal end in response to SCOM's insistence
that ITI*s software cost was inflated. 1n tnis regard, you cite
£COM* s insistence during the negotiations that all ofrerors acecent
"no floor feefcost sharing to infinity"* as evidence that ECOH led
offerors to believe that & low cost was most important.

The record indicates that the DCAA questioned ITT's costs on
the following grounds: lack of competition on vender prices; prices
in excess of guotes rece:ved; errorg in calculating coaposite material
warkup; deviat:on from 1TI's establisnes estimating procedure; and
excessive burden, overhead and (G&A rates., Although thc costs gquestioned
amounted to $1,353,%80, it is clear from the DOAA report that it did
not deal with the merite of tne propossl. in other woras, the report
itndicated that certain elements of the proposal were overstated but
it did not discuss the validity of the overall cost figure.

Concerning ECOM's opinion that ITT's sofcware cost was inflated,
the record indicates that this fipure was questioned because it was
considered extremely high when compared to the other ciferors! costs.
bowever, it appears froa the record that a decrease in this item did
not affect ITT's ltem 00G1 price which was the primary basis for ECOH's
tonclusion that 1TI*s cost estimate was too low. While the record
Ltacws that the £indinzs of the LinA were discussed CuTiny Lne nego-
tlations, the record aoes not indicate that the LSAA's findings
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narotet ECOM'Ss view that ITT's total cost estimate was considered
~s-c-~sonably lowe 1t appears from the record that ITT gttempted to
aii. ECH's concerns regarding cost realiem on the basis of its

-y or experience and investment, but that ECOM was not convinced that
there fsctors justified ITT's low level of effort contained in its

coz~ prupasal. Therefore, it appears that ECCH considered ITT's cost
agii-Ta Lok direct labor to be Ygrossly unrealistic as compared
w.ti the Jovernment estimate and thet it was this aspect of the ITT
co%. prupcsal which precipitated ECOM!'s conclusion regarding ITI's

e Tiflism, Accordingly, it is our copinion that ITT was adequately
suv .ecd of EQOM's misgivings about this aspect of the ITT proposal.

1 regzard to your contention concerning EQOM!'g insistence on no
£:.. ¢ Zuee, we believe that such an instruction is compatible with
coni T8 over cost realism and, inm fact, the record indicates that
suc- an errangement was requested as & result of ECOH's concern over

jepd B LT .

Y. assert the record reveals that Hughes was preselected in an
Cie wesding held on June 8, 1972, prior to the coupletion of the
va.il .. u and the awerd determination of Juns 21, 1972. You cite
ne - roaical evaluation of the revised proposals dated June 5, 1972,

-
[

v oL, .3w:ng thet walie CCGd technical personnel feli that the ITT
V. o~ T -2ffort estimate was low, they proposed to solve the problem
£ rot .ending that the risk of overrun be placed on the contractor.
oL ..-  durect our attenticn to a memorandum containing minutes of
wt . :-~.eat meeting of EBQUN persconnel involved in this procurement

w.unoWume 8, 1972, This memovandum quotes the ranking BCON pro-
-2z« . :ificial at the meeting as asking ¥ * % ¥ if anvone had
. . ons if an awsrd were made to HAC.! 1t ie your conclusion
- " rzoerence for auznes was expressey at the aune o meecring
: * in an arbitrary reversal of the posgition taken in the June 5

S8

171 XTOW note that the final technicat evalustion dated June 21

hat EQOM thereafter viewed 1TI'c proposed man-hour estimate
iow that the iIT technical proposal was determined to be
- L etnbile,

«. rc not believe the record supports vour conclusion., It should
" L¢o that although the June 5 evaluation report does not indicate
“U'6 levele-of-effort estimate was categorically rejected it

-aecate that in [OOH's view “a srrong possibility exists that a
© f.witn any of tnese Iirms (ITI, G and KCaA) will culminate in
~ overrun and possible delay in delivery because of low manpowar
=M Further, this revor:c indicaces that LCG« technical per-
4 wive surprised by ITT's recuction cf iis levei-cof-effort
~ Ll in tiae revised proposal, 1t is stated in the June 5 repor:

-1&-
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that this reduction “reinforces our doubt as to the validity of
their /1TT*'s/ manpower estimate.” 1t is clear, therefore, that on
June 5, ECOM technical personnel had substantial doubts concerning
1TT' s sbility to successfully perform the contract. We cannot
conclude f£rom the above that ECOM*'s ultimate conclusion that the
1TT technical proposal was unacceptable was the result of improper
selection procedures., ,

Finally, vou have emphasized the point that ECO was arbitrary
in ignoring the cost savings inherent in ITT's lower cost estimate,
in this connection, you have provided us with two hypothetical cost
situations which you contend illustrate that even in an overrun
situation the ultimste cost to the Covernment would be lower if the
contract were awarded to ITT. In furthar support of this argument
you cite B-176385, April 20, 1972, 52 Comp. Gen. /113" Ywnere we held
that the Government should evaluate the lowest overall cost and cone
sider such an evaluation in the award selection. Of course, this
argument is premised on your conclusion that the ITT proposal is
technically acceptabie and substantially equal to the Hughes proposal,
As mentioned above, we find no basis to disagree with ECOHM's contrary
conclusions.

In the. instant case the Hughes proposal wae selected for sward
because in ECOH's opinion it was the only propoaal which cffered an
acceptable level-cf-effort and en acceptable cost estinate. We have
held in & similar situastion that the sward cf costereimburseaecnt
contracts requires procurazent personnel to exercise informed judguents
as to whether submitted proposals are realistic concerning the proposed
costs and technical approach involved., Wwe believe that such judgments
must properly be left to the administrctive discreticon of the cone
tracting agencies involilved, since they are in the best positicen to
assess “realisd' of costs and technicgl approaches, and must begr the
major criticism for any difficulties or expenses,experienced by reason
or a defective gnalysis, Sce 50 Comp. Gen. 350f- 1970).

Although you have disputed ECOM's view end pointed out several
snortcomings in its evaluation of the proposais, we are not able to
conclude that ECOM's selection of Hughes was arbitrasry or otherwise
improper,

Accordingly, your protest is denied.

v 15 =
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/tnclosed are copies of our decigions of todey to GE and
l..:, respectively, in connection with their protssts under this

]

Sincerely yours,

RF.XELLER
f

Comptroller Genersal
of the United States
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